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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

TEXARKANA DIVISION  

LISA TORREY, et al., 
 

Plaintiffs, 
 
 v. 
 
INFECTIOUS DISEASES SOCIETY OF 
AMERICA, et al., 
 

Defendants. 
 

 
 
 
 
 
 
 
 
 
 
 

 
 
Civil Action No. 5:17-cv-00190-RWS 
 
 
 
 

DEFENDANTS’ MOTION FOR PROTECTIVE ORDER REGARDING PLAINTIFFS’ 
PROPOSED DEPOSITIONS OF THEIR DESIGNATED EXPERTS 

 

Pursuant to Fed. R. Civ. P. 26(a) and (c), Defendants1 submit this Motion for Protective 

Order to require (1) that Plaintiffs, before seeking to elicit expert opinion testimony from Dr. Sam 

T. Donta, Dr. Joseph J. Burrascano, Jr., or Dr. Kenneth Liegner, first provide a written report that 

complies with Rule 26(a)(2)(B), and (2) that Plaintiffs, if they seek to depose Dr. Donta, Dr. 

Burrascano, or Dr. Liegner before providing an expert report, be barred from seeking to elicit 

expert opinion testimony at the deposition. 

 
1  Defendants Infectious Diseases Society of America (“IDSA”); Aetna Inc., Anthem, Inc., United 

Healthcare Services Inc., UnitedHealth Group Incorporated, and Blue Cross and Blue Shield 
Association; and Dr. Gary P. Wormser, Dr. Raymond J. Dattwyler, Dr. Eugene Shapiro, Dr. 
John J. Halperin, Dr. Leonard Sigal, and Dr. Allen Steere bring this motion.  The Court has 
entered Orders staying all case deadlines for the three Defendants that have reached settlements 
with Plaintiffs. 
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INTRODUCTION 

To date, Plaintiffs have designated eight expert witnesses, including six “non-retained” 

experts to provide expert opinion testimony regarding various aspects of Lyme disease.2  Under 

the Court’s Agreed Discovery Order (Dkt. 81), each side is limited to five expert witnesses.3 

Shortly before the Court stayed the case, Plaintiffs informed Defendants that Plaintiffs 

intended to take the depositions of three of their non-retained experts—Dr. Sam T. Donta; Dr. 

Joseph J. Burrascano Jr.; and Dr. Kenneth Liegner—without first providing an expert report from 

any one of these designated experts.  Email from E. Egdorf to A. Dunn, et al. (August 29, 2019).  

Plaintiffs now contend that they intend to take each doctor’s deposition as a fact witness; 

that they do not know if each doctor has expert opinion testimony to provide; but that they need to 

take each doctor’s deposition in order to make that determination.  Plaintiffs state that if any doctor 

offers expert opinion testimony they wish to use, Plaintiffs would designate the expert at Plaintiffs’ 

 
2  Plaintiffs designated seven experts on January 29, 2019, the deadline for Plaintiffs to designate 

experts under the original Docket Control Order.  Plaintiffs designated one retained expert—an 
attorney at Rusty Hardin & Associates, one of the law firms representing Plaintiffs in this case—
to provide expert opinion testimony regarding Plaintiffs’ attorneys’ fees and expenses.  Plaintiffs 
designated six non-retained experts (including Dr. Sam T. Donta, Dr. Joseph J. Burrascano Jr., 
and Dr. Kenneth Liegner) to provide expert opinion testimony regarding various aspects of 
Lyme disease.  See Excerpts from Plaintiffs’ Designation of Experts (January 29, 2019) (“Expert 
Disclosures”), attached as Exhibit A.  Nearly two months later, Plaintiffs identified a retained 
expert who would present an expert opinion regarding Plaintiffs’ alleged damages.  

3  When Defendants pointed out to Plaintiffs that they had exceeded the five-expert limit, Plaintiffs 
acknowledged that they had exceeded the limit but blamed Defendants:   

Second, we acknowledge that both sides are limited to 5 testifying experts and further 
recognize that we listed six non-retained experts. Again, based on the inadequacies of 
Defendants' discovery responses, document productions and disclosures, Plaintiffs are 
unable to decide which of these experts are most appropriate for the case. As stated above, 
once we receive guidance from the Court on the outstanding issues before it, we will be in 
a better position to make that determination and will amend/supplement our disclosures. 

L. Lee letter to J. Doan (February 7, 2019).  Plaintiffs have ignored the “No Excuses” provision 
of the Agreed Discovery Order and to date have not amended their expert disclosures to comply 
with the five-expert limit.  
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new expert witness deadline. They nevertheless contend that they would not be obligated to 

provide an expert report under Rule 26(a)(2)(B) (for a retained or specially employed expert) but 

instead would provide only a much more limited disclosure under Rule 26(a)(2)(C) (for a non-

retained expert).  See Transcript of Scheduling Conference (February 5, 2020) at (“Transcript”) at 

34:1-2 (Plaintiffs’ counsel states if Plaintiffs designate Dr. Donta as an expert, Plaintiffs would 

provide a disclosure but “don’t have to give a report.”). 

Defendants acknowledge that each of the three doctors may have factual evidence relevant 

to Plaintiffs’ claims.  See, e.g., Amended Complaint (Dkt. 186) ¶ 58 (Plaintiffs allege that Dr. 

Donta “questioned why the [IDSA] guidelines did not include treatment for patients with chronic 

Lyme disease”). 

However, Plaintiffs’ assertion that they need to depose each doctor to determine whether 

he has expert opinion testimony to provide is inconsistent with Plaintiffs’ original expert 

disclosures, in which Plaintiffs stated that they believe that each doctor will present expert opinions 

related to Lyme disease.  For example, Plaintiffs assert that Dr. Liegner  

has expertise regarding chronic Lyme disease, treating chronic Lyme disease, how 
health insurance companies cover (and do not cover) chronic Lyme disease, 
retaliation against doctors who treat chronic Lyme disease by health insurance 
companies, the IDSA guidelines, treatment failure of patients treated with short-
term antibiotics, how health insurance companies require doctors to follow only the 
IDSA guidelines, and the testing for Lyme disease. Plaintiffs believe Dr. Liegner 
will offer opinions regarding all these issues.   

Expert Disclosures at 4-5.  Plaintiffs have represented that at least one of these doctors—Dr. 

Donta—is extremely elderly, which is why they seek to take his deposition as soon as possible.  

Defendants bring this motion for a protective order to require (1) that Plaintiffs, before 

seeking to elicit expert opinion testimony from Dr. Donta, Dr. Burrascano, or Dr. Liegner at a 

deposition, first provide a written report that complies with Rule 26(a)(2)(B), and (2) that if 
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Plaintiffs seek to depose Dr. Donta, Dr. Burrascano, or Dr. Liegner before providing an expert 

report, they be barred from seeking to elicit expert opinion testimony at the deposition.   

ARGUMENT 

Under Federal Rule of Civil Procedure 26(c), upon an appropriate showing, the court may 

issue an order prescribing appropriate discovery methods or limiting the scope of discovery by 

forbidding a party’s inquiry into certain matters.  Fed. R. Civ. P. 26(c)(1).   

Federal Rule of Civil Procedure 26(a)(2)(B) requires “witnesses who are retained or 

specially employed to provide expert testimony” to submit a detailed written report.  Fed. R. Civ. 

P. 26(a)(2)(B).  The 2010 amendments to the Federal Rules provide a narrow exemption from this 

report requirement:  Instead of the written report that a retained or specially employed expert is 

obligated to provide, a non-retained expert is obligated to provide “a summary of the facts and 

opinions to which the witness is expected to testify.”  Fed. R. Civ. P. 26(a)(2)(C).  This exemption 

is designed to apply to treating physicians: 

A witness who is not required to provide a report under Rule 26(a)(2)(B) may both 
testify as a fact witness and also provide expert testimony under Evidence Rule 
702, 703, or 705. Frequent examples include physicians or other health care 
professionals and employees of a party who do not regularly provide expert 
testimony. 
 

Fed. R. Civ. P. 26, Advisory Committee Notes at ¶7.  See LaShip, LLC v. Hayward Baker, Inc., 

296 F.R.D. 475, 480 (E.D. La.  2013) (treating physicians are “the subject of most of the [Rule] 

26(a)(2)(C) caselaw”) aff’d, 680 F. App’x 317 (5th Cir. 2017).  However, Plaintiffs do not seek to 

call Dr. Donta, Dr. Burrascano, or Dr. Liegner as a treating physician.  Transcript at 32:21-22 

(“THE COURT: Are they treating physicians?  MR. EGDORF: Well, they are not for our plaintiffs, 

Your Honor.”).   

Where, as here, an expert “does not have ground-level involvement in the events giving 

rise to the litigation” and bases his expert opinion on his professional training, that person is 
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considered retained and/or specially employed and must provide a written report – even if he does 

not have a compensation arrangement with Plaintiffs.  See Diamond Consortium, Inc. v. 

Manookian, No. 4:16-CV-00094, 2017 WL 2936218 *3 (E.D. Tex. July 10, 2017).   

In Diamond Consortium, Defendants asserted that their designated non-retained expert 

regarding diamond grading was not required to submit a report because Defendants “do not have 

a compensation agreement with [the expert] and [the expert] did not form his opinions regarding 

diamond grading in anticipation of litigation, but in the course of his ordinary employment and 

professional training.”  Id. at *2.  This Court disagreed, holding that “courts require a party seeking 

to avoid producing a full expert report to show the proposed expert is not required to submit a 

report.”  Id. at *2 (quoting Eagle Oil & Gas Co. v. Travelers Prop. Cas. Co. of Am., No. 7:12-CV-

00133, 2014 WL 3744976, at *7 (N.D. Tex. July 30, 2014)).  The expert’s proposed opinion was 

“based on his ordinary employment and professional training” and thus he “d[id] not have ground-

level involvement in the events giving rise to the litigation.”  Id. at *3.  Furthermore, even though 

the expert was not formally engaged or compensated by Defendants and did not form his opinions 

in anticipation of litigation, he was required to submit a report in part because “Defendants 

recruited him to provide expert opinion testimony” in the case.  Id. 

Likewise, Drs. Donta, Burrascano, and Liegner—according to Plaintiffs’ original expert 

designations—are “retained or specially employed” because, for the matters on which they will 

provide expert opinion testimony, they did not have “ground-level involvement in the events 

giving rise to the litigation” but instead would base their expert opinions on their professional 

training and experience.  Id.  Because, according to Plaintiffs’ disclosures, each doctor has 

expertise regarding chronic Lyme disease and related matters based on his professional training 
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and experience, see Expert Disclosures at 2-5, each doctor offering expert testimony on these 

matters must submit a report. 

Plaintiffs assert that they must depose each doctor to determine whether each doctor has 

expert opinion testimony to offer and that only after taking the depositions would Plaintiffs decide 

whether to designate each doctor as an expert.  Plaintiffs also assert that if a doctor provides expert 

testimony at his deposition and Plaintiffs designate the doctors as their testifying expert, Plaintiffs 

then would provide only the more limited disclosure required by Rule 26(a)(2)(C)—and would not 

provide the report required by Rule 26(a)(2)(B).  Transcript at 34:1-2. 

Plaintiffs’ plan has two fundamental flaws.  First, depositions are not designed to be used 

by parties to discover whether witnesses could serve as retained or specially employed experts.  

The rules contemplate that attorneys would communicate with potential experts well before any 

expert deposition, and the rules provide protections for such communications.  See Fed. R. Civ. P. 

26(b)(4)(C).  The rules also make clear that for a retained or specially employed expert, “the 

deposition may be conducted only after the report is provided.”  Fed. R. Civ. P. 26(b)(4)(A). 

Second, Plaintiffs cannot assert that they might offer Dr. Donta, Dr. Burrascano, or Dr. 

Liegner as a non-retained expert when Plaintiffs’ expert disclosures describe expert opinions that 

simply are not based on the doctor’s “ground-level involvement in the events giving rise to the 

litigation” but instead are based on the doctor’s professional experience diagnosing and treating 

Lyme disease.  If any one of these doctors would be providing an expert opinion regarding Lyme 

disease—as set forth in Plaintiffs’ disclosures—the doctor must first provide the report required 

by Rule 26(a)(2)(B). 

Accordingly, the Court should issue a protective order to require (1) that Plaintiffs, before 

seeking to elicit expert opinion testimony from Dr. Donta, Dr. Burrascano, or Dr. Liegner, first 
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provide a written report that complies with Rule 26(a)(2)(B), and (2) that Plaintiffs, if they seek to 

depose Dr. Donta, Dr. Burrascano, or Dr. Liegner before providing an expert report, be barred 

from seeking to elicit expert opinion testimony at the deposition.4 

 
Dated:  February 12, 2020    Respectfully submitted, 
  

 
4  Plaintiffs have not stated that they need to depose any of their three other “non-retained 

experts” in order to determine whether to designate any such witness as an expert for trial. 
According to Plaintiffs’ Expert Disclosures, however, the subject of each witness’s testimony 
again would be Lyme disease diagnosis and treatment generally, not testimony arising from 
“ground-level involvement in the events giving rise to the litigation” or the treatment of any 
particular Plaintiff.  Accordingly, for the reasons outlined in this Motion, each of the three 
additional “non-retained” experts should also be obligated to provide an expert report prior to 
any deposition.   

Case 5:17-cv-00190-RWS   Document 281   Filed 02/12/20   Page 7 of 11 PageID #:  6551



8 
 

BAKER BOTTS L.L.P. 
 
By: s/ Earl B. Austin                    
    Earl B. Austin - Lead Attorney 
    Texas Bar No. 01437300 
 
30 Rockefeller Plaza 
New York, New York 10112 
Phone: (212) 408-2564 
Fax: (212) 259-2564 
Email: earl.austin@bakerbotts.com 
 
John B. Lawrence 
Texas Bar No. 24055825 
    
2001 Ross Avenue, Suite 600 
Dallas, Texas 75201 
Phone: (214) 953-6873 
Fax: (214) 661-6873  
Email: john.lawrence@bakerbotts.com 
 
Matthew G. Sheridan 
Texas Bar No. 24088404 
910 Louisiana Street 
Houston, Texas 77002 
Phone: (713) 229-1568 
Fax: (713) 229-7968 
Email: matthew.sheridan@bakerbotts.com 
 
HALTOM & DOAN 
 
Jennifer H. Doan  
Texas Bar No. 08809050  
J. Randy Roeser  
Texas Bar No. 24089377  
6500 Summerhill Road, Suite 100  
Texarkana, TX 75503  
Telephone: 903.255.1000  
Facsimile: 903.255.0800  
Email: jdoan@haltomdoan.com  
Email: rroeser@haltomdoan.com 
 
ATTORNEYS FOR DEFENDANT 
AETNA INC. 
 

 
 
FOLEY & LARDNER LLP – LOS 
ANGELES 
 
BY: /s/ Kimberly A. Klinsport 
 KIMBERLY A. KLINSPORT 
 Texas Bar No. 24096073 
555 South Flower Street, Suite 3500 
Los Angeles, CA 90071-2411 
Phone: (213) 972-4500  
Fax: (213) 486-0065  
E-mail: kklinsport@foley.com 
 
FOLEY & LARDNER LLP - BOSTON 
 
Michael J. Tuteur 
(Admitted to E.D. Tex.) 
111 Huntington Avenue, Suite 2500 
Boston, MA 02199-7610 
Phone: (617) 342-4000  
Fax: (617) 342-4001  
Email: mtuteur@foley.com 
 
FOLEY & LARDNER LLP – SAN 
FRANCISCO 
 
Eileen R. Ridley 
(Admitted to E.D. Tex.) 
555 California Street, Suite 1700 
San Francisco, CA 94104-1520 
Phone: (415) 434-4484  
Fax: (415) 434-4507  
Email: eridley@foley.com 
 
ATTORNEYS FOR DEFENDANT 
ANTHEM, INC. 
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HOGAN LOVELLS US LLP   
  
By: /s/ Benjamin F. Holt 
BENJAMIN F. HOLT 
Admitted pro hac vice 
Virginia Bar No. 48388 
D.C. Bar No. 483122 
Benjamin.Holt@HoganLovells.com 
HOGAN LOVELLS US LLP 
555 13th Street, NW 
Washington, D.C. 20004 
Phone:  (202) 637-5600 
Fax:  (202) 637-5910 
 
Matthew J. Piehl 
Admitted pro hac vice 
Virginia Bar No. 82518 
D.C. Bar No. 1008726 
Minnesota Bar No. 395942 
Matthew.Piehl@HoganLovells.com  
HOGAN LOVELLS US LLP 
80 South Eighth Street 
Suite 1225 
Minneapolis, MN 55402 
Phone:  (612) 402-3000 
Fax:  (612) 339-5167 
  
Michael E. Jones 
Texas SBN 10929400 
mikejones@potterminton.com 
POTTER MINTON, P.C. 
110 North College, Ste. 500 
Tyler, Texas 75702 
Phone: (903) 597-8311 
Fax: (903) 593-0846 
  
ATTORNEYS FOR DEFENDANTS  
UNITED HEALTHCARE SERVICES INC. 
AND  
UNITEDHEALTH GROUP 
INCORPORATED 
 

KIRKLAND & ELLIS LLP 
 
BY: /s/ Daniel E. Laytin 
      DANIEL E. LAYTIN  
      (Admitted pro hac vice) 
 
BY: /s/ Sarah J. Donnell 
      SARAH J. DONNELL  
      (Admitted pro hac vice)      
300 N. LaSalle 
Chicago, IL 6065 
Phone: (312) 862-2000  
Fax: (312) 862-2200  
Email: dlaytin@kirkland.com 
 
ATTORNEYS FOR DEFENDANT  
BLUE CROSS AND BLUE SHIELD 
ASSOCIATION  
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PILLSBURY WINTHROP SHAW 
PITTMAN LLP 
 
BY:   /s/ Ronald Casey Low              
RONALD CASEY LOW 
 
Ronald Casey Low 
State Bar No. 24041363 
401 Congress Avenue, Suite 1700 
Austin, TX 78701 
Phone:  (512) 580-9616 
Fax:  (512) 580-9601 
Email: casey.low@pillsburylaw.com 
 
Alvin Dunn – Lead Attorney 
(pro hac vice) 
Robert C. K. Boyd  
(pro hac vice) 
1200 Seventeenth St. NW 
Washington, D.C. 20036 
Tel:  (202) 663-8000 
Fax: (202) 663-8007 
Email: alvin.dunn@pillsburylaw.com 
Email: robert.boyd@pillsburylaw.com 
 
ATTORNEYS FOR DEFENDANTS 
INFECTIOUS DISEASES SOCIETY OF 
AMERICA, DR. GARY P. WORMSER, DR. 
RAYMOND J. DATTWYLER, DR. 
EUGENE SHAPIRO, DR. JOHN J. 
HALPERIN, DR. LEONARD SIGAL, AND 
DR. ALLEN STEERE 
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CERTIFICATE OF SERVICE 
 

The undersigned certifies that all counsel of record who are deemed to have consented to 
electronic service are being served with a copy of this document via the Court’s CM/ECF system 
per Local Rule CV-5(a)(3) on this the 12th day of February, 2020.  

 
/s/ R. Casey Low     

                                                                                                R. Casey Low 

 

CERTIFICATE OF CONFERENCE 

            I hereby certify that I have complied with the meet and confer requirement of Local Rule 
CV-7(h).  Counsel for Defendants have conferred with counsel for Plaintiffs, regarding this 
Motion.  Plaintiffs are opposed to the relief requested in this Motion. 
 

/s/ Alvin Dunn         
                                                                                                Alvin Dunn 
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